
E. The Carriers' Interest in Nondisclosure Outweighs the
CPUC's or the Commission's Interest in Including the
RedActed Data in Its Record.

CCAC and several of the cellular carriers, including

BACTC, arqued strenuously in their oppositions to the CPUC Petition

that the Commission should not consider the redacted portions of

the CPUC Petition in reaching its decision in this proceeding.

These arguments were premised on fundamental considerations of

procedural fairness and due process. See CCAC Motion at 8-12, 14;

BACTC Opposition, at 6, 9; opposition of AirTouch Communications to

Request of NCRA for Access to California Petition for State

Requlatory Authority Pursuant to the Terms of Protective Order,

filed September 29, 1994 ("AirTouch Opposition"), at 2, 9. Neither

CCAC nor the carriers desired disclosure of the redacted

information. To the contrary, they made clear that for cellular

carriers to obtain access to these types of confidential

information about their competitors would pose serious risks of

antitrust liability. See CCAC Motion, at 15-17; CCAC Opposition,

at viii; AirTouch Opposition, at 2. However, the carriers

expressed strong opposition to the Commission's consideration of

the large quantities of data and entire paragraphs of argument

included only in the copies of the CPUC Petition provided to the

Commission itself. Significantly, the CPUC has not established

that any of the still redacted information is necessary for the

Commission to reach its decision on the CPUC Petition. It has not

been shown that this information is a "necessary link in the chain
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of evidence that will resolve a public interest issue." western

Union Telegraph Co., 2 FCC Rcd. 4485, 4487 (1987).

In its request for confidentiality accompanying the

Petition, the CPUC offered no reason why the redacted data was

needed for the Commission to develop a full record or to reach a

well-reasoned decision. Even in its Opposition to the CCAC Motion,

the CPUC does not discuss specifically how each type of data

(number of subscribers per carrier and per rate plan, capacity

utilization rates, market share percentages) is relevant to the

presentation of its case. In fact, the redacted data is not

important to the CPUC's presentation nor to the Commission's

record.

First, as the CPUC admitted by its September 13 letter,

much of the data which was redacted is in fact publicly available

and should not have been redacted in the first place. Despite the

CPUC's efforts to limit its redactions, there is still much

redacted data which has already been made public and need not be

the sUbject of continuing dispute in this proceeding. For example,

the CPUC's ALJ ruled that information about the carriers' 1989

through 1991 operations need not be treated as confidential. See

ALJ's RUlings of July 19, 1994, and August 8, 1994.

Second, much of the data in the appendices to the CPUC

Petition is not referenced or used in any way in the Petition

itself and appears to provide no important support for any of the

CPUC's factual or policy assertions. For example, Appendix J to

the Petition sets forth the actual number of subscribers on each
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rate plan of each of the carriers. This is among the most

sensitive of all the confidential data subject to redaction. This

data is not analyzed or used in any manner in the Petition; all the

CPUC does with the number of rate plan subscribers is to state the

percentage of subscribers on the Basic rate plan, a figure since

made public by the CPUC's June 13 letter. See Petition, at 41.

Similarly, Appendix G, which includes the total number of

subscriber on a carrier's system, is referenced only once,

regarding the Santa Barbara market, in a context in which the

number of subscribers is neither a key nor a controversial factor.

See Petition, at 48.

Third, as the CCAC Opposition demonstrates, a full record

can be provided on the basis of publicly available information and

by aggregating data on a statewide basis so that the

confidentiality of carrier-specific data is preserved. The CPUC

has done this in several instances, as in its discussion of the

percentage decline in operating expenses per subscriber. See

petition, at 35. The same could be done with the CPUC's assertion,

at pages 29-31, that resellers' market shares have declined

SUbstantially while carriers' shares have remained constant. To

support this assertion the CPUC could have aggregated state- or

market-wide data, while preserving the confidentiality of carrier

specific market share information.

The Commission should conclude that the CPUC has failed

to meet its burden of establishing the need to use the redacted

data. Absent such data, the Commission has an ample record on

which to base its decision.
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VI. CONCWSION

BACTC respectfully requests that the Commission deny

NCRA's Request for Access and withhold from all parties access to

all data still redacted from available copies of the CPUC Petition.

Accordingly, BACTC urges that the Commission itself not consider

the redacted data in its review of the CPUC Petition and return all

unredacted versions of the Petition to the CPUC.

Respectfully submitted,

BAY AREA CELLULAR TELEPHONE
COMPANY

Adam A. Andersen
Senior Counsel

Suzanne Toller
Counsel
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PUBLIC UTILITIES COMMISSION OF THE
STATE OF CALIFORNIA

PROCEDURES FOR OBTAININC 1NFORMA110N AND BECORDS IN THE
POSSESSION OF THE COMMISSION AND m EMPLOYEES AND COMMIS
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1. DEFINmONS
(1.1) "Public records" of the Public Utilities Commission, includes

all items encompassed in Section 6232 of the Government
Code; except as otherwise excluded by this General Order,
statute, or other order, decision, or rule.

(1.2) 44Commission" means the Public Utilities Commission and the
staff of the Public Utilities Commission.

2. EXCLUSIONS
Public records not open to public insPeCtion include:
(2.1) Records or information specifically precluded from disclosure

by statute. (E.g,: accident reports, P.U. Code § 315) J

(2,2) Records or information of a confidential nature furnished to,
1 Cov't Code t _ (d) and (e):

"(d) 'Public records' includes any writing contaiDinI information relating to the conduct of
tlle public's buIiDeII prepued. owned. UIed. or retained by any state or local agency reprdIess
d ph)'lical form or chancteriItics.

"(e) Writing' meMlI handwritiJll, typewritin& prinq. photostating. photoaraphina. and
every other meem of recording upon any form ofcommunication or repre.entatioa, includina
letters, worda. pictures, IOUIlds, or symbols. or combination thereof, and .n papen. mapI. mag
netic or piper tapes, photographic films and prints. magnetic or punched cards. discs. drums,
and other documents."

'P.U. Codet 315:
"The commiIIion shall investipte the cauIe of .n ICddenb oc:cuning within thif State upon

the property of any puWic utility or directly or indirectly ariIinI from or connected with its
mainteunce or operation, resulting in 1011 of life or inJury to penon or property and requiriDB,
in the judplerat of the commiIIion. inveltiption by it, aad may make IUCh order or recommen
dation wit:h respect thereto as in its juclpnent __ jUit and r-.onable. Neither the order or
recommeadation of the commiaion nor any accident report filed with the cornmiI'fm sbaII be
admitted as evidence in any action for darnaps buecl on or arising out of such 1011 of life. or
injury to penon or property. Every public utility shall file with the commiJIion. under such rules
as the commiaion preteribes, a report of each accident so ()('currinl of such kinds \)f classes as
the commisIion hom time to time designates."
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or obtained by the Commission. (See P.U. Code It 583, 3709,
5228) 3

Such records or iftformation shall include, but not be limited to:
a) Records of investigations and audits made by the. Commission,

except to the extent disclosed at a hearing or by formal Commis
sion action.

b) Reports, records, and infonnation requested or required by the
Commission which, if revealed, would place the regulated com
pany at an unfair business disadvantage.

c) Reports, records, and information provided to the Commission
for compilation and use in connection with the Commissioo·s
Data Bank program.

d) Records or information furnished to the Commission pursuant
to the Highway Carriers· Uniform Business License Tax Act
(P.U. Code tt 4301, et seq.) and the TransPOrtation Rate Fund
(P.U. Code tl 5001, et seq.).

e) Reports pursuant to General Order No. 100-A, Pertaining to
privacy of telephone communications.

(2.3) Intra-agency notes, drafts, memoranda and other communi
cations oot otherwise made public by the Commission.

(2.4) Non-public communications with other public agencies or
officers where the public interest in withholding such records
clearly outweighs the public interest in disclosure.

(2.5) Personnel records, other than present job classification, job
specification and salary range.

(2.6) Test questions, scoring keys and other examination data used
to adminster licensing examinations.

(2.7) Records received from or furnished to the Governor or the
Governor·s office.

(2.8) Information obtained in confidence from other than a busi
ness regulated by this Commission where the disclosure

S P.U. Code t M3: .
"No infonDatioa IumiIhed to the ............... by • public utility....1UCb matters as are

tpeeificaJly required to be open to public iIIIpectioa by the proWIioaI Gl tbiI part. sbaJI be open
to public iDIpectiao 01' IUde public acept 011 order ol the comm...... 01' by the CCJnUDieion
or a conuniIIioI\er ia the c:oune of ......... 01' proeeeding. Any o8icer or employee Gl the
commiIIioa who diwIpe any lUCia W'ormation II pilty of. miIcIemeaor."

p.U. Code t 3'JG&:
..ADy ......". Gl the eom...... wbp dIwIIes .y r.et 01' iIIformdion wbIcb comes to his

IcnowIedee cIuriac 1M coune of 1M .......... Gl the accounb, recorda, and ......... of
bfchway canien, acept II he is .utboriMd or dirilcted by the COIDIIIUIion or by • eourt of
competent juriIdIetion 01' JudIe tbet-eof. is pilty ol. miIdemeanor and is punilbeble by • fine
ofnot more than five hundred dollars (tIIOO) or by impriIonment in the county jail for not more
than three (3) months. or both."

P.U. Code t 5228:
"Any employee of the commilPon who divuJa- any fact or information which c:oaMlI to his

knowIedae durina th~ c:oune of the euminatiGa ol the *'COUnts. records. and IIMIDOI__ of
household fIOOda eanien. except II he is authoIaed 01' dheeted by the commiwlon or by • eourt
ofcompetent juriscIietion 01'Judie thereof. islUflty of. miIdemeanor and is punilhable by • line
ofnot more than five hundred dollars (tl5OO) or by imprisonment in the county jail for not more
than three (3) months. or both."

G.O.86-C
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would be against the public interest. (E.g.: Evidence CAXle, §
1040) ..

3. PROCEDURE FOR EXAMINING AND OBTAINING PUBLIC
RECORDS
(3.1) INmAL REQUESTS

Requests to examine and Ior copy public records should be
made to the Secretary of the Commission, who is the official
Custodian ofRecords. Service ofprocess for records should be
made on the Secretary. Assistant Secretaries in the Los Ange
les and San Francisco Offices of the ColDiIlission are author
ized to receive requests and service of process for the
Custodian of Records. Public records may be examined and
copied and service of process may be made at the Commis
sion's offices in San Francisco and Los Angeles during regular
office hours.

. (3.2) FEES FOR COPIES
Certified copies of public records may be obtained from the

Secretary's office in San Francisco or the Assistant Secretary's
office in Los Angeles. Fees for copies or certified copies are
as set forth in Public Utilities Code § 1903.5 Checks for pay
ment should be made payable to the Public Utilities Commis-

4 Evidence Code § UMO:
"(a) As used in this section, 'official inl'ormation' means iiiformation acquired in confidence

by a public employee in the course ofhis duty and not open, or officially disclosed. to the public
prior to the time the claim of privilege is made.

"(b) A public entity has a privilege to refuse to disclose official information. and to prevent
another from disclosing such information, if the privilege is claimed by a person authorized by
the public entity to do so and:

.. (I) Disclosure is forbidden by an act ofCongress ofthe United States or a statute of this state;
or

.. (2) Disclosure of the information is .,ainst the public interelt becaUie there is a nec:ellity
. for preserving the confidentiality of the information that outweilhs the neeeaity for' discIoIure
in the interest of justice; [but not privilege may be claimed under this paragraph if any penon
authorized to do 10 has consented that the infonnatiorl be clitcloeed in the proceeding.) In
determining whether disclosure of the information is.8Pinst the public interest. the interest of
the pubIjc entity as a party in the outcome of the proceeding may not be c:onsidered." (Stah.
1985, c. 299, t 1040.)

I P.U. Code t 1103:
'-rbe commillion shall charge and coUect the following fees:

(a) For copies of papers and records not required to be ceatiRed or otherwise authentica~

by the commiIsion (except transcripts of testimoIly, other evidence or proceediap prepared by
or under the direction or supervision of the offical reporters of the commisIion). twenty cents
(to.lO) for e.cb folio. .

(b) For certified copies of official documents and orders RIed in its~. twenty.five cents
<to.25) for e8Ch folio and one dollar (fl) (or ever)' certificate under seal aftbed thereto.

(c) For certifying. copy of any report made by. public utilit)·, two doUan (t2). "'"
(d) For each certified copy of the annual report of the commission, one dollar and fifty cents

(fl-SO).
(e) For certified copies of evidence and proceedings before the commission (except tran

ICripts of testimony, other evidence or proceedings prepared by or under the direction or
supervision of the oIIicJaI reporten of thecom~), twenty..five cents <f.2&) for aeh folio.

The oommisslon may eItablish and fix the....e to be made and collected by it for transcripts
of testimony, other evidence and proceedinp taken bt-fore the commission, where such tran
scripts are prepared by or under the direction or supervision of the official reporten of the
commission...

O.O.66-C
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sion of the State of California.
(3.3) TIME TO REvIEW REQUEST

Persons desiring to inspect, subpoena, or copy public
records in the Commission's possession must allow sufficient
time for the records to be assembled and reviewed for the
purpose of determining if they are publi~ records which fall
within the exclusions listed in Section 2 above, or if there is
some public interest served by withholding the records. This
review will be made in the Commission's offices in San Fran
cisco. Requests for Commission records must take into ac
count the time necessary to have the file reviewed in San
Francisco before it may be released.

(3.4) ApPEAL TO Full. COMMISSION
A person wishing to review records which are not open to

public inspection may write to the Secretary in San Francisco,
indicating the records being withheld, and stating the reasons
why these records should be disclosed to him. Sufficient time
must be allowed for the full Commission to review this re
quest and the applicable records.

(3.5) HEARINGS OR PROCEEDINGS
During the course of a hearing or proceeding before the

Commission, the Commission, or a Commissioner or an Ex
aminer may, for good cause shown, authorize or direct a Com
mission employee to produce or divulge information or
public records not open to public inspecti~n, or to make it
available for inspection, or to furnish, and certify, if request
ed, a copy or copies thereof to the person making such re
quest, or to testify with respect to the matter described in
such request.

4. COMMISSION POLICY
(4.1) ORIGINAL RECORDS:

Availability of original records is necessary for the conduct
of the Commission's duties. Evidence Code ff 1560, et seq.,
provide for the admissibility into evidence of true copies of
records such as are maintained by the Commission. The per
sonal appearance of the Custodian of Records is not required.
A subpoena demanding original Commission records or per
sonal appearance of the Custodian -of Records is an unwar
ranted interference with the Commission in the performance
of its official duties and will be resisted.6

(4.2) ExPERT WITNESSES:
It is not the duty of the Commission to provide its staff

members to litigants as expert witnesses. The Commission
does not have sufficient personnel to provide this service and
perform its Je~timate duties. Therefore, the Conimission will
resist subpoena~ requiring Commission personnel to testify as
experts.

G.O.66-C
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Should a Commmission employee be required by subpoena
to attend a proceeding or deposition for the purpose ofgiving
expert testimony, the minimum compensation for such at
tendance is hereby set at t500 plus travel and per diem ex
penses Cor each day or part thereof that the Commission is
deprived ofhis services. Checks for payment should be made
payable to the Public Utilities Commission of the State of
California. .

.V.CAdetl_
"No court ol Slate the .......eo.t to the ext8Dt IpeCi8ed iD this uticIe.1ball

laWjurWioction to ntwtne. COI'Net, or aanuI., order or ol the commiMlon or
D.......OI''''y tbe or opel..... thereof. or to .....NItr or iDteI'f«e with the
omari-'on ill tbe _ol...oIicMIIdutieI,aceptdiu the writol nclam... 1haU lie from
be Supreme Court to the commiIIion in all JWoper eues:'

Issued at San Francisco this 5th day of June, 1974.

PUBUC UTILITIES COMMISSION
OF THE STATE OF CALIFORNIA

By William R. Johnson
Secretary

1'6otwMItcII0IIIic "".,.1'1iaa by
~CIftIIaI OIIII'Aft.-mfolC



CERTIFICATE OF SERVICE

I, Jeannie Wong, certify that I have on this date

caused the foregoing OPPOSITION OF BAY AREA CELLULAR TELEPHONE

COMPANY TO REQUEST OF NATIONAL CELLULAR RESELLERS ASSOCIATION FOR

ACCESS TO CALIFORNIA PETITION FOR STATE REGULATORY AUTHORITY

PURSUANT TO THE TERMS OF A PROTECTIVE ORDER in the Matter of

Petition of the People of the State of California and the Public

utilities Commission of the State of California to Retain

Regulatory Authority OVer Intrastate Cellular Service Rates to be

served on the parties of interest in FCC PR Docket No. 94-105: PR

File No. 94-SP3 by sending a copy by United States mail, first

class, postage prepaid, to all parties on the attached service

list.

I declare under penalty of perjury that the foregoing

is true and correct.

Executed this 4th day of October 1994, at San

Francisco, California.

service.frm
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